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Foreword 

 

Human rights organizations and professional chambers were invited to a workshop at the 
Human Rights Department of the Ministry of Justice on 14 February 2019 in Ankara, Turkey in 
order to offer their assessments and recommendations within the scope of “Drafting of a New 
Human Rights Action Plan,” a subheading of the government’s second 100-day action plan. 

The Ministry stated in the invitation that the participants would be expected to offer their views 
and recommendations on four main subjects, namely, the Right to Life and Ill-Treatment, the 
Right to a Fair Trial, the Right to Liberty and Security, Freedom of Speech and Freedom of 
Association. 

We, the below-mentioned human rights organizations and chambers, decided to accept the 
invitation following long discussions in order to offer our criticism and recommendations in 
these challenging times despite the severe set-back in human rights policies and the ever-
increasing pressure/oppression that has been choking the civil society. 

We would like to set forth that human rights and civil society organizations draw their strength 
solely from the long lasting human rights struggle they are founded upon, their grassroots, and 
from international law documents that have been brought about by the repercussions of such 
struggle in the field of law. At the workshop, therefore, we have talked about the fact that 
numerous human rights organizations were closed down, citizens were forced to live with the 
fear of arbitrary arrest, detention and prosecution; many human rights defenders were behind 
bars along with rights violations against women, children, LGBTI+ individuals, disadvantaged 
groups and prisoners, adding that all kinds of gross human rights violations were denied by the 
authorities, investigation and prosecution procedures have been rendered ineffective, and access 
to justice has become impossible. 

We would like to underline our insistence on expedient return to a human rights policy on par 
with international standards, despite all odds, and the demonstration of a political will along these 
lines. We will be following up on our requests that we voiced at the workshop. We will also be 
following up on whether these recommendations, vital to the human rights community and 
everyone requesting that democracy and human rights be respected in Turkey, will be 
incorporated in the action plan and whether a political will will be set forth in order to put our 
recommendations into practice. 

We, as human rights organizations and professional chambers that draw their strength from the 
victims we represent, from international human rights documents, and from the public opinion in 
Turkey, will maintain and defend our struggle and negotiation lines as always.  

 

Human Rights Association (İHD), Hafıza Merkezi, Association for Monitoring Equal Rights 
(ESHID), Citizens Assembly (formerly Helsinki Citizens Assembly), Diyarbakır Bar Association, 

Turkish Medical Association (TTB), Rights Initiative Association, Civil Society Association in 
Penal Execution System (CİSST) 
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Introduction 

 

The Human Rights Department at the Ministry of Justice has been drafting “A New Human 
Rights Action Plan” announced to the public by the Turkish Presidency within the scope of its 
second 100-day action plan. It has been stated that a new initiative was underway based on the 
“Action Plan for the Prevention of Violations of the European Convention on Human Rights” 
which was actually published in the Official Gazette of 1 March 2014. We should, however, note 
that the action plan of 2014 was not enforced. 

In order for Turkey to be able to draft a new human rights action plan, the current status of 
human rights should primarily be set forth with its constitutional and legal dimensions. 

Turkey is a country conducting accession talks with the EU. As can be seen in the EU Progress 
Reports, these negotiations are at a de facto halt. Turkey made commitments under “democracy, 
rule of law, human rights and minority rights,” also known as the Copenhagen political criteria, 
while undertaking these negotiations. Within this process, however, a conception of anti-
democratic government which we all dubbed as the “Ankara criteria” has replaced those of 
Copenhagen. The perspective on human rights, too, has been thoroughly shaped within the 
framework of security-based policies and enforced in the “first security then human rights” 
fashion. Therefore, Turkey needs to put forward a political will that will re-demonstrate its 
commitment to the Copenhagen political criteria.1 

Turkey is the only country in the Council of Europe against which political monitoring procedure 
was re-initiated with the Parliamentary Assembly of the Council of Europe (PACE) Resolution 
2156 (2017) of 25 April 2017.2 Unless Turkey complies with the recommendations of the Council 
set forth in its political monitoring resolution, the adoption of the government’s human rights 
action plan does not seem possible. Thus Turkey firstly needs to put constitutional and legislative 
amendments into practice and eliminate violations in practice to get out of the political 
monitoring process. 

State of emergency (SoE) was declared on 20 July 2016 although the failed coup attempt of 15 
July 2016 was quenched a day after, on 16 July 2016. Turkey has been governed under the SoE 
regime for two years. 32 SoE decree laws, all of which were signed into laws, were issued during 
this term. SoE decree laws introduced permanent amendments to hundreds of fundamental laws 
and thousands of articles. Turkey should assuredly amend and withdraw these decree laws that 
restrict rights and freedoms, particularly those that give way to impunity.3 

Law No. 7145, which entered into force on 31 July 2018 after the lifting of the SoE, introduced 
many an amendment in current laws making some SoE practices continue to be in effect for 
another 3 years. The extension of the period of police custody up to 12 days, granting governors 
the authority to declare curfews for 15 days, enabling public institutions to dismiss public 
employees from their posts for 3 years through a specialized commission, restrictions on peaceful 
assemblies and protests have virtually extended the SoE permanently for 3 years. Thus the 
amendments introduced by Law No. 7145 should absolutely be revoked.4 

Turkey introduced substantial amendments to its Constitution on 16 April 2017 under the reign 
of SoE and its political regime was replaced by one based on a one-man government known by 

																																																													
1 See EU’s Turkey 2018 Progress Report: https://www.avrupa.info.tr/sites/default/files/2018-06/20180417-turkey-report_0.pdf 
2 See “The Functioning of Democratic Institutions in Turkey”: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=23665&lang=en 
3 See Human Rights Joint Platform’s “State of Emergency in Turkey: Updated Situation Report”: http://www.ihop.org.tr/en/wp-
content/uploads/2018/04/SoE_17042018.pdf 
4 See İHD report “Regarding Law No. 7145 Regulating Permanent State of Emergency”: https://www.ihd.org.tr/surekli-ohali-
duzenleyen-7145-sayili-kanun-hakkinda 
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the public as the “Turkish-Type Presidency.” All these constitutional amendments fully entered 
into force after the presidential and general elections of 24 June 2018. 

Council of Europe Venice Commission’s “Opinion on the Amendments to the Constitution 
Adopted by the Grand National Assembly on 21 January 2017 and to be Submitted to a National 
Referendum on 16 April 2017”5 of 13 March 2017 (No. 875/2017) contains rather significant 
points and recommendations. The Venice Commission stated, in paragraph 130 of this report, 
that the proposed constitutional amendments would introduce in Turkey a presidential regime 
which lacked the necessary checks and balances required to safeguard against becoming an 
authoritarian one. We would, therefore, like to state that it is necessary to meet Venice 
Commission’s fundamental critical points on Constitutional amendments and to draft a new 
Constitution necessarily dependent on the principle of separation of powers, committed to the 
principle of rule of law, based on human rights guaranteeing all kinds of minority rights. We 
would also like to note that the political will to be announced to the public about the drafting of a 
new Constitution would be very important. Further, two basic issues in the current Constitution 
that would prevent the enactment of the human rights action plan should immediately be dealt 
with until the commencement of the process for a new Constitution. As the Venice Commission 
stated in its report, the president’s powers on the judiciary should be reviewed and modifications 
that would contribute to the formation of an independent judiciary should be materialized, and 
the president’s power to enforce legislative regulations in economic, social and cultural rights 
through presidential decrees should be revoked. 

When one analyzes the political climate of Turkey, the significance of the deadlock in the 
solution of the Kurdish issue is revealed. Within the framework of the principles6 adopted by the 
UN General Assembly in 2006 and updated thereupon, Turkey needs to go through a genuine 
conflict resolution process. We would, therefore, like to underline the importance of deliverance 
of a political will and Turkey’s accession into a genuine peace process to resolve the country’s 
main problems. Turkey needs to put an end to the on-going conflict process and develop new 
policies that will resolve problems via peaceful dialogue for its very own democratization and to 
minimize its human rights problems. 

We believe that the political power should first of all prioritize cleaning up the path without delay 
in order to materialize its new human rights action plan. We, thus, consider it a necessity to 
remove the restrictions upon the right to personal liberty and security through substantial 
amendments to the penal legislation.7 To achieve this, particularly laws on the rights to freedom 
of expression and freedom of association should be amended and restrictions on freedoms 
should be removed. The process should be prepared by improvements in such fundamental laws 
as the Turkish Penal Code (TPC), Anti-Terror Code (ATC), Code of Criminal Procedure (CCP), 
and the Code on the Execution of Sentences (CES). We are of the opinion that substantial 
changes should be introduced, especially to the CES, taking into consideration the current over-
population, isolation-related problems and other rights violation allegations in prisons. 

The critical role will be assumed by the judiciary itself in materializing the human rights action 
plan. Therefore, the Ministry of Justice should share its judicial strategy with NGOs working in 
this field and deliver a strategy that will convince the public. Overcoming problems brought 
about by the dismissal of about one third of members of the judiciary due to the SoE which, in 
turn, gave way to the inauguration of persons accounting for about half of the current members 

																																																													
5 https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=cdl-ad(2017)005-e 
6 https://peacemaker.un.org/sites/peacemaker.un.org/files/GuidanceEffectiveMediation_UNDPA2012%28english%29_0.pdf 
7 See “İHD Report and Recommendations for the Elimination of Injustice in Penal Legislation”: 
http://ihd.org.tr/en/index.php/2018/09/26/ihd-report-and-recommendations-for-the-elimination-of-injustice-in-penal-
legislation/ 
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of the judiciary along with securing a practice committed to the case laws of the European Court 
of Human Rights (ECtHR) and the Constitutional Court should be provided for. It should be 
remembered even the best laws in the hands of bad practitioners do not serve justice. It should 
also be remembered that many current problems, notably those in freedom of expression cases, 
arise from practice. 

We would like to state that the problems in practice would be minimized if Turkey introduces 
necessary amendments to domestic regulations which will implement the provisions of the UN 
Declaration on Human Rights Defenders, adopted by the General Assembly Resolution 
A/RES/53/144 on 9 December 1998, and issues a Presidential circular letter on the issue. 

Further we would like to point out that holding regular meetings between the Ministry of Justice 
and human rights organizations and professional bodies would enhance the human rights 
approach and contribute to the effectiveness of the dialogue. 

 

WORKSHOP TITLES 

I- RECOMMENDATIONS OF THE WORKING GROUP ON THE RIGHT TO LIFE 
AND THE RIGHT TO BE PROTECTED FROM TORTURE, DEGRADING 
TREATMENT AND ILL-TREATMENT 

Introduction 

Participants of the meeting shared the consensus that the protection of the right to life and the 
right to be protected from torture, degrading treatment and ill-treatment was, first and foremost, 
the state’s primary duty as prescribed by domestic and international law and no legitimizing 
defense on this issue could be accepted. Further, they maintained that all mechanisms necessary 
for the utmost protection and promotion of human rights should be guaranteed and the struggle 
against impunity in past and recent gross human rights violation cases should be undertaken at 
the maximum scale and on par with international standards. 

The participants offered specific assessments and contributions based on their fields. 

Overall, the different dimensions of violations of the right to life and those of degrading 
treatment and ill-treatment against women and children, violations of the right to life and other 
related violations during peaceful assemblies and protests, violations of the right to life and other 
violations (access to the rights to health, food, water, electricity etc., infringement of the right to 
property etc.) during curfews were discussed. A comprehensive debate on rights violations 
against refugees was conducted. It was reported that they were forced to live under very hard and 
“ghettoized” circumstances with poor health conditions. It has also been stated that there were 
gross human rights violations in refugee camps but such allegations were not effectively 
investigated. 

Another issue for debate was the disproportionate use of force by the law enforcement. 
Recommendations were offered about the ways in which problems in prisons could be solved. 

A general assessment was about the fact that there were untouchable persons and institutions 
against whom no investigations could be carried out, there was a very profound fact of impunity, 
and that impunity spread to a very broad field ranging from violations against women and 
children to offenses against LGBTI+ individuals, from enforced disappearances to arbitrary 
executions, to degrading treatment and ill-treatment against prisoners. 

Assessments and recommendations were classified under three main headings: 

 
Women, children, and LGBTI+ 
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1. Generally, the need to hold regular meetings with the participation of organizations, persons, 
and institutions actively engaged in the field covering women, children, and LGBTI+ was 
underlined. 

2. While the necessity to solve problems preventing participation of women in work life, social 
life and politics with an eye to consolidating their positions in family life was stressed, it was 
also stated that serious challenges were faced as no comprehensive operational process could 
be established in practice although Law No. 6284 was generally considered sufficient. Taking 
into account the fact that those who were subjected to ill-treatment and degrading treatment 
the most were women, children and LGBTI+ individuals, it was recommended that initiatives 
taking cognizance of the Istanbul Convention should be undertaken and domestic law should 
be amended in compliance with the Convention. 

3. It was recommended that regulations should be introduced in accordance with the GREVIO 
(Group of Experts on Action against Violence against Women and Domestic Violence) 
report that monitors the implementation of the Convention. 

 

Subjection to violations of the right to life and the prohibition of torture and ill-treatment arises 
while we exercise our other fundamental rights and freedoms, and sometimes while we seek our 
rights. This chain of violations can, first and foremost, be prevented by the Protection of 
Fundamental Rights and Freedoms and by launching effective investigations and accordingly 
sentencing those who violate rights and freedoms. The state is responsible for the protection of 
fundamental rights and freedoms of such disadvantaged groups as women, children, LGBTI+, 
refugees and immigrants and many groups, notably children, face violations of the right to life 
and are subjected to violence and sexual violence when the state does not ensure an effective 
protection in this field. Therefore, it was recommended that the state should implement policies 
and practices that enabled the protection of these groups. 

The legal definition put forth by the Constitution and the European Convention on Human 
Rights (ECHR) frames this field as the prohibition of torture, ill-treatment, inhuman or degrading 
treatment or punishment. The use of the definition both in the wording of relevant law articles 
and in the action plan itself in this way is significant to bring torture cases into view. Besides 
when one only studies the 2017 official statistics by the Ministry of Justice, it is observed that 
2,364 investigations were conducted on allegations of torture and ill-treatment under Articles 94-
96 of the TPC and 634 of these were prosecuted as criminal cases. Moreover, the figures in rights 
violations reports issued by İHD and HRFT reveal the severity of the condition.8 

 

Problems in Legal Texts Regulating the Authority to Use Arms and Recommendations 

 

Supplementary Article 2 of Law No. 3713 was repealed by Constitutional Court’s annulment 
judgment no. 1999/1 with merits no. 1996/68. The Constitutional Court provided the following 
grounds for its annulment judgment: 

 
Article 17 § 1 of the Constitution puts forth that “Everyone has the right to life and the right to protect and 
improve his/her corporeal and spiritual existence.” The last paragraph of the same article, in parallel with 
Article 2 of the European Convention on Human Rights, prescribes that “the execution of death sentences 
handed down by courts and the acts of killing in cases of self-defense and, when permitted by law as a 
compelling measure to use a weapon, during the execution of warrants of capture and arrest, the prevention of 
the escape of lawfully arrested or convicted persons, the quelling of riot or insurrection, or carrying out the 

																																																													
8 See İHD-HRFT joint statement: “10 December Human Rights Day: We Will Not Let Human Rights Values Be Discarded!” 
http://ihd.org.tr/en/index.php/2018/12/10/ihd-hrft-joint-statement-and-special-report-10-december-2018-human-rights-day/ 
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orders of authorized bodies during martial law or state of emergency, do not fall within the scope of the 
provision of the first paragraph.” 

The state is responsible to take all kinds of measures in order to protect the right to life guaranteed under this 
article. Only in compelling cases persons can be authorized to use arms or weapons by law. Authorities should 
be devoid of any other opportunity other than to use arms in cases listed in the last paragraph in order to be 
authorized to use arms. 

The rule only mentions perpetrators’ attempt at using “arms,” while it mentions law enforcement officers using 
“fire arms” against a target, thereby granting the authority to use fire arms to officers even in incidents that 
could have been prevented by a minor intervention regardless of whether the arms attempted to be used by the 
perpetrators were fire arms and regardless of whether there were other opportunities available to neutralize 
them. 

Accordingly, failure to obey surrender orders and attempting to use arms stated in the rule in dispute do not 
qualify for a condition always requiring officers to use fire arms against a target directly and without 
hesitation. In some incidents perpetrators can also be neutralized through methods that would endanger their 
safety of life to a lesser degree. According to the characteristics of incidents, the use of “fire arms” against a 
target directly and without hesitation without resorting to these methods would result in damaging the right to 
life. 

Therefore, the rule is against Article 17 of the Constitution. It shall be annulled. 

 

Article 16 of the Law of Police Powers, Article 87 of Turkish Armed Forces Internal Services 
Law No. 211, Article 11 of Law No. 2903 on Gendarmerie Powers and Supplementary Article 2 
of Law No. 3713 should be revised on the grounds provided by the Constitutional Court’s 
annulment judgment when drafting the Human Rights Action Plan. 

We would also like to note that it is necessary to introduce amendments prescribing the 
enactment of ECtHR’s Erdoğan and Others and Kasa group judgments in order to overcome the 
problem of impunity in law enforcement’s use of force in Turkey.9 

Incidents involving multiple worker killings should be handled within the framework of probable 
intent, the Council of Judges and Prosecutors should ascertain the procedures to be implemented 
in investigations within this scope. 

Although crimes against humanity have been defined, in incidents involving multiple killings due 
specially to attacks, investigations should be undertaken within the scope of crimes against 
humanity. 

Enforced disappearances should be defined as offences in the TPC with a clause prescribing that 
such offenses cannot be subjected to statute of limitations and the UN International Convention 
for the Protection of All Persons from Enforced Disappearance should be signed and entered 
into force. 

Regulations should be set up in line with the points put forth in the ECtHR judgment of 16 April 
2013 on Meryem Çelik and Others v. Turkey (app. no. 3598/03).10 

Not only is there a lack of legislation on the use of armed unmanned aerial vehicles (AUAVs) but 
also the use of this weapon without the necessary stop warning during anti-terror campaigns 
gives way to gross violations of the right to life. The use of AUAVs should be banned. 

																																																													
9 See HRJP’s monitoring report: http://www.ihop.org.tr/2013/03/28/hoptan-yeni-yayn-ahm-kararlarnn-uygulanmas-zleme-
raporlar/ 
ECtHR judgment on Erdoğan and Others v. Turkey: http://hudoc.echr.coe.int/eng?i=001-79470 and on Kasa v. Turkey: 
http://hudoc.echr.coe.int/eng?i=001-86357 
10 HRJP’s monitoring report on ECtHR’s Meryem Çelik judgment: 
http://www.aihmiz.org.tr/files/Zorla_Kaybetme_Meryem_Celik.pdf  
ECtHR judgment on Meryem Çelik and Others v. Turkey: http://hudoc.echr.coe.int/eng?i=001-118569 
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International legislation regulating the law of armed conflicts should be undertaken in its entirety 
or the current laws should be amended and revised in line with such legislation. Protocols 
Additional to the Geneva Conventions should be ratified and entered into force. 

A practice in line with the points set forth in ECtHR’s final judgment of 24 March 2014 (App. no 
23502/06) in the case of Benzer and Others v. Turkey should be implemented in order to 
prevent violations of the right to life and secure their effective investigation when the on-going 
armed conflict in Turkey is taken into consideration.11 

Measures should be taken in order to prevent the incarceration of children in prisons with adults. 
We recommend that detention should be considered to be the last resort in cases involving 
children. 

Intelligence units should be effectively supervised in order to actively fight torture, ill-treatment 
and degrading treatment in extra-custodial places. Grand National Assembly of Turkey’s 
(GNAT) Intelligence Committee should effectively undertake its supervisory mandate. 

The amendments introduced into Law No. 2937 on the National Intelligence Organization via 
Law No. 6532 should be reviewed and those articles therein that could give way to impunity 
within the scope of violations of the right to life and prohibition of torture and ill-treatment 
should be modified.12 

Isolation on prisoners incarcerated in F-type prisons should be ended and legislative regulations 
should be provided for in order to harmonize domestic law with UN’s Minimum Rules for the 
Treatment of Prisoners (the Nelson Mandela Rules) that was adopted and revised on 17 
December 2015 through UN Resolution 70/175.13 

Compliance with the European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CPT) reports on İmralı Prison should be ensured. 

The practices of strip-search on admission to prisons, physical examination in handcuffs and 
standing roll-calls in military order in prisons should be put to an end. 

The provisions of the Ottawa Convention on landmines should be enforced. 

As military courts have been discontinued, cases regarding soldiers’ suicides in military zones 
should be re-investigated by civilian prosecutor’s offices if the statute of limitations has not been 
exceeded and they should be prosecuted if the conditions have been met. 

Necessary measures should be taken to fight hate crimes and a special regulation should be put in 
place as there is lack of legislation on the matter. 

The Istanbul Protocol should be implemented in documenting torture. Protocol training should 
be provided for judges and prosecutors once again and the provisions of the Minnesota Protocol 
should be implemented especially in the excavation of mass graves and grave remains. 

Legislation on long-term curfews should be revised and such practices should be ended. The 
amendments introduced into Law No. 5442 through Law No. 7145 should be revoked in line 
with Articles 3 and 5 of the ECHR. 

Effective investigations should be conducted about cases involving civilian deaths due to armed 
conflict in places where long-term curfews have been declared and Law No. 6722 should be 
annulled which is considered to be hindering effective investigations. 

																																																													
11 See HRJP’s monitoring report on Benzer and Others v. Turkey judgment: 
http://www.aihmiz.org.tr/files/Benzer_ve_digerleri_rapor.pdf 
ECtHR final judgment on Benzer and Others v. Turkey: http://hudoc.echr.coe.int/eng?i=001-128036 
12 See İHD report on Law No. 2937 on the National Intelligence Organization: http://www.ihd.org.tr/?p=3146 
13 See the Nelson Mandela Rules: https://undocs.org/A/RES/70/175 
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Obstacles preventing effective investigations should be removed by repealing those provisions 
giving way to impunity that have been regulated by SoE decree laws and the laws that have 
enacted such decree laws. The shield of impunity for civilians provided for by the SoE decree law 
no. 696 should be terminated. 

Human Rights and Equality Institution of Turkey should be restructured in line with the UN 
Paris Principles. The mandate and powers of the National Preventive Mechanism (NPM) should 
be redefined in line with the Optional Protocol to the Convention against Torture (OPCAT) 
criteria within the framework of which a national preventive mechanism should be established.14 

Necessary regulations should be put in place to allow Non-Governmental Organizations 
operating in the human rights field to monitor the conditions in prisons. 

Taking into account the fact that the assassination of prominent human rights defender and 
Diyarbakır Bar Association Chairperson Tahir Elçi caused public indignation and awareness, 
investigations in such cases should be carried out in line with the ECtHR’s Jordan principles. 

By the same token, the number of various Compensation Commissions established under the 
Ministry of Justice in the light of ECtHR and the Constitutional Court judgments should be 
increased. NGO representatives should serve in such commissions. Joint recommendations 
should be passed to guarantee effective and ethical decisions by enhancing these commissions’ 
capacities. Decisions in compliance with compensation principles should be handed down by 
public accountants trained in line with the law on expert witnesses. 

Struggle against mobbing should be handled within the scope of the prohibition of degrading 
treatment and regulations should be put in place about public employees as was done in the 
legislation about workers. 

Turkey should ratify and enter into force the Rome Statute which prescribes the jurisdiction and 
mandate of the International Criminal Court. The Law Enforcement Monitoring Commission 
should be re-established taking into consideration the 12 March 2009 Opinion of Council of 
Europe’s Commissioner for Human Rights (CommDH(2009)4).15 

All kinds of incidents involving violence should be regarded as torture and ill-treatment cases and 
their effective and rapid investigation should be provided for. 

Women’s shelters should be built in all provinces and districts in order to protect women’s right 
to life. 

The implementation of ECtHR’s Opuz v. Turkey judgment of 9 June 2009 (Application no. 
33401/02) should be provided for.16 

Plans for building prison complexes should be abandoned. 

If prison campuses are to be built, opportunities for the accommodation of families should be 
delivered. 

Material regulations should be put in place in order to enable prisoners to use green areas and to 
participate in social activities without leaving the initiative to prison administrations. 

																																																													
14 See HRFT’s assessment on the issue: https://tihv.org.tr/turkiye-insan-haklari-ve-esitlik-kurumu-kanun-tasarisi-hakkindaki-
goruslerimiz/ 
https://tihv.org.tr/turkiye-insan-haklari-kurumu-kanununda-degisiklik-yapilmasina-dair-kanun-tasarisi-taslagi-hakkinda-
degerlendirme-notu/ 
http://en.tihv.org.tr/government-statement-regarding-the-establishment-of-the-human-rights-and-equality-institution-of-turkey-
the-issue-of-the-institutionalization-of-human-rights-is-perceived-fully-from-an-instrumental-p/ 
15 See “Opinion of the Commissioner for Human Rights Concerning Independent and Effective Determination of Complaints 
against the Police”: https://rm.coe.int/opinion-of-the-commissioner-for-human-rights-thomas-hammarberg-
concern/16806daa54 
16 See HRJP’s monitoring report on Opuz v. Turkey judgment: http://www.aihmiz.org.tr/files/opuz_rapor.pdf 
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Solitary detention in prisons should be stopped and practices should be implemented in line with 
ECtHR’s X v. Turkey judgment of 9 October 2012 (Application no. 24626/09).17 

The number of healthcare staff in prisons should be increased. 

The law should be amended in order to examine whether conditions for conditional release have 
been met for prisoners sentenced to life without parole. Legislative amendments should be 
introduced for the rehabilitation of prisoners and for the possibility of release in line with 
ECtHR’s final judgments in Vinter and Others v. United Kingdom and Kaytan v. Turkey of 15 
December 2015 (Application no.  27422/05). 

Necessary regulations should be put in place in order for prisoners to access legal assistance 
mechanisms. 

Direct application opportunities should be extended to prisoners for legal assistance mechanisms 
by preventing the intervention of administrative authorities. 

Obstacles in the triple protocol for prisoners’ access to healthcare should be removed and access 
to healthcare should be secured. Critically sick prisoners should be released and their treatment 
should be maintained and ECtHR’s Gömi v. Turkey judgment of 19 February 2019 (Application 
no. 38704/11) should be implemented.18 

The amendment introduced into the Law on Foreigners and International Protection by the 
decree law no. 676 should be repealed and measures that will enable the absolute adoption of the 
non-refoulement principle should be taken. 

Effective investigations should be conducted within the scope of ill-treatment and degrading 
treatment allegations in relocation centers and the necessary administrative and criminal measures 
should be taken against those responsible. 

The geographical limitation in the 1951 Geneva Convention should be removed and asylum-
seekers in Turkey should be granted their rights as provided by the Convention. 

Access to healthcare and education, inter alia, should be offered to all refugees, asylum-seekers, 
and immigrants regardless of their status. 

 

II- RECOMMENDATIONS OF THE WORKING GROUP ON THE RIGHT TO 
LIBERTY AND SECURITY  

Introduction 

We would like to state that we agree with the points and recommendations put forth by the 
briefing paper “The Turkish Criminal Peace Judgeships and International Law”19 drafted by the 
International Commission of Jurists and the Human Rights Joint Platform (HRJP). The 
Conclusion and Recommendations of the paper we hereby quote argue that “The system of the 
criminal peace judges in Turkey does not meet international standards for independent and 
impartial review of detention.” 

 
First, the body in charge of appointment and dismissal of the peace judges, the Council of 
Judges and Prosecutors, falls short of the international and regional standards pertaining to 
the independence of the judiciary, in particular in its structural dimension. This does not 
allow peace judges, who sit as single judges, to withstand influence or pressure from external 
powers.  

																																																													
17 See HRJP’s monitoring report on X v. Turkey judgment: https://serkancengiz.av.tr/fileadmin/articles/X_-TurkiyeRaporu.pdf 
18 See Affaire Gömi c. Turquie judgment: http://hudoc.echr.coe.int/eng?i=001-191067 
19 https://www.icj.org/wp-content/uploads/2019/02/Turkey-Judgeship-Advocacy-Analysis-brief-2018-ENG.pdf 
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Second, reliable reports, including from international organizations suggest that, in practice, 
the method of selection of and decisions by peace judges show a situation of lack of 
institutional independence and leave room for pressures from political branches of the State.  

Finally, as identified by several international bodies, the closed appeal/opposition system in 
its structure and in its actual operation, does not mitigate this lack of independence but, 
rather, compounds it.  

In the view of the ICJ, these factors call into question the independence and capacity of 
judges of the peace to judicially review restrictions on the right to liberty under articles 5.3 
and 5.4 ECHR and 9.3 and 9.4 ICCPR.  

 

In order for Turkey to comply with its obligations under articles 5.3, 5.4 ECHR and 9.3 and 9.4 
ICCPR, the ICJ recommends the following: 

 
1. With regard to the judiciary as a whole, in order to ensure the institutional independence 
of the judges tasked with judicial review of detention, the constitutional provisions on the 
appointment of members of the Council of Judges and Prosecutors should be amended to 
ensure a majority presence on the Council of judges elected by their peers, and their sole 
presence in chambers dealing with appointment, career, transfer and dismissals of judges.  

2. Article 26 of Law no. 7145, which essentially extended the emergency powers over judges 
and prosecutors for a further three years, should be abolished.  

3. The Council of State should proceed promptly to acknowledge, and move expeditiously to 
process and decide, cases in which judges or prosecutors request review of their dismissal.  

4. All decisions of the CJP relating to discipline, suspension and removal of a judge or 
prosecutor should be subject to judicial review. Individual complaint to the Constitutional 
Court should also be available against the decisions of the CJP.  

5. The competence of the criminal judgeships of peace in relation to detention and other 
measures during the investigation phase should be removed, so that only ordinary judges are 
empowered to make such decisions during the investigation and prosecutorial phases;  

6. If criminal judgeships of peace are retained, there should be put in place a system of 
appeals against decisions of peace judges to higher courts other than those that may later 
hear the criminal case against the suspect.  

7. Judicial decisions and statistics about pre-trial measures should be accessible to the public. 
8. Judicial decisions relating to pre-trial measures must address the facts of individual cases, 
and decisions on appeals against these decisions must answer the main arguments of the 
objection.  

 
Moreover, we would also like to state that we agree with the Venice Commission’s “Opinion on 
the Duties, Competences and Functioning of the Criminal Peace Judgeships” adopted on 13 
March 2017 (Opinion No. 852/2016). 20 

One of the obstacles before the right to liberty and security proves to be the amendments 
introduced by Law No. 7145. 

Article 13 of the Constitution of the Republic of Turkey prescribes that “fundamental rights and 
freedoms may be restricted only by law and in conformity with the relevant articles of the 
Constitution without infringing upon their essence. These restrictions shall not be contrary to the 
letter and spirit of the Constitution and the requirements of the democratic order of the society 

																																																													
20 https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282017%29004-e 
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and the secular republic and the principle of proportionality.” Further, Article 15 of the 
Constitution puts forth that 
 

In times of war, mobilization, a state of emergency, the exercise of fundamental rights and 
freedoms may be partially or entirely suspended, or measures derogating the guarantees 
embodied in the Constitution may be taken to the extent required by the exigencies of the 
situation, as long as obligations under international law are not violated. 

Even under the circumstances indicated in the first paragraph, the individual’s right to life, 
the integrity of his/her corporeal and spiritual existence shall be inviolable except where 
death occurs through acts in conformity with law of war; no one shall be compelled to reveal 
his/her religion, conscience, thought or opinion, nor be accused on account of them; 
offences and penalties shall not be made retroactive; nor shall anyone be held guilty until so 
proven by a court ruling. 

 
 
By way of Law No. 7145, however, the following have been carried into effect: 
 

1. Not only have the governors been granted the power to prohibit the entry and exit of 
specific persons into and from specific places in a city for 15 days, they have also been 
given the authority to declare curfews and ban vehicles to go out in traffic without a time 
limit at certain places and times. This merely signifies the authority to declare curfews on 
one’s own. This authority has been defined specifically, not generally as is the case in the 
Law for Provincial Administration. It is without doubt that personal liberty and security 
enshrined by Article 19 of the Constitution and the right to freedom of residence and 
movement enshrined by Article 23 of the Constitution will be violated through the use of 
this power even if the conditions set forth in the law existed. Along with these rights, 
many related rights will also be violated accordingly through the use of this power. 

2. The fact that the period of police custody can be extended to a total of 12 days through 
4-day extensions by a judge’s ruling has also been regulated. The Constitution has been 
blatantly violated in this way since the period of custody can only be extended to a 
maximum of 4 days even for collective offences upon the request of the public 
prosecutor and the ruling of the judge as per Article 19 of the Constitution. 

Article 19 of the Constitution states that these periods may be extended during a state of 
emergency, martial law, or in time of war. Therefore, this amendment refers to the de 
facto continuation of the SoE. 

The judges who can extend custody periods are the judges of Criminal Peace Judgeships. 
It is clear that law violations will not be eliminated when one takes into account the 
opinion of the Venice Commission adopted in March 2017 with no. 852/2016 with 
regards to the Criminal Peace Judgeships. 

3. ECtHR’s and Constitutional Court’s rulings have been disregarded through the regulation 
designating case reviews on file every 30 days up to 90 days in objections to detention. 
Thus, the right to personal liberty and security and the right to a fair trial would be 
violated. 

 
4. Article 134 of the Code of Criminal Procedure (CCP) has been amended to extend 

authority to law enforcement to seize computer files without a judge’s warrant, which 
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would be requested after the fact. What is implied by “judge” here is the criminal peace 
judges. We have offered our views on criminal peace judges above. 

 
5. The authority to perform preventive search has been extended to the gendarmerie and 

police officers without a judge’s ruling to that effect in military locations (this term 
implies military zones and areas declared to be security zones). Yet, Article 20 of the 
Constitution states that “unless there exists a decision duly given by a judge on one or 
several of the grounds of national security, public order, prevention of crime, protection 
of  public health and public morals, or protection of the rights and freedoms of others, or 
unless there exists a written order of an agency authorized by law, in cases where delay is 
prejudicial, again on the above-mentioned grounds, neither the person, nor the private 
papers, nor belongings of an individual shall be searched nor shall they be seized. The 
decision of the competent authority shall be submitted for the approval of the judge 
having jurisdiction within twenty-four hours.” Practices that will likely to pave the way for 
violations of privacy of private and family life will be implemented through this regulation 
that violates the Constitution itself. 

 

Other than the above-mentioned points on the right to personal liberty and security, the 
following should be provided for: 

 

1. Review of regulations enacted by decree laws upset the systematics in legislation which lay 
the groundwork for practices contradicting ECtHR judgments. 

2. Establishment of trust in the judiciary and judges, provision of security and guarantees for 
judges. Compliance with the principle of the natural judge. 

3. Detention and continuation of detention rulings should offer grounds with concrete 
reasons. Review of the definition of “catalogued offenses” and their implementation. 
Review of the provisions of Article 100 of the CCP and focus on in-service training on its 
implementation. 

4. Efforts to prevent the transformation of detention into punishment and its excessive 
utilization. Alternative measures should be taken during the indictment drafting process 
in order to prevent long-term detention of persons. Article 102 of the CCP should be 
reviewed and implemented. 

5.  Monitoring of the law enforcement during its judicial commission and enactment of a 
bylaw on implementation for making the Law Enforcement Monitoring Commission 
established by Law no. 6713 functional. 

6. Consideration of introducing assistant judges and assistant public prosecutors. 

7. Questions in summary proceedings of the police should not form the basis for questions 
by public prosecutors and in-service training should be considered in order not to 
transform such summary proceedings into indictments. 

8. A different judicial control mechanism, such as board supervision, should be put in place 
for detention orders by criminal peace judgeships. 

9. Re-evaluation of the broad and common interpretation of the foreign terrorist fighter 
code and the practice of assigning codes based on intelligence reports and long-term 
administrative detention orders; and activation of the judiciary mechanisms to secure 
effective supervision of deportation decisions based on intelligence reports without 
individual assessment. 
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10.  Increase in the capacity of relocation/repatriation centers and improvement of their 
conditions. 

11. Placement of those against whom administrative detention orders were handed down in 
accordance with Law no. 6458 in relocation/repatriation centers in time. Awareness-
raising for criminal peace judges in objections to administrative detention decisions. 

12. Initiating an attorney on-call system in relocation/repatriation centers to be assigned by 
bar associations. 

13. Activation of the Constitutional Court’s pilot judgment process regarding the lack of 
inhibiting impact on terror-related foreigners. 

14. Efficiency review of CCP 141 and the pursuant regulations in the light of the 
Constitutional Court’s new judgments referring to CCP 141; review of criteria for 
damages granted under Article 141 of the CCP. 

15. Introduction of legislative regulations on such measures as passport cancellations and 
seizures, etc. 

16. Compliance of law enforcement to the 48-hour term for administrative notification 
prescribed by the Law on Foreigners. Rendering implementation regulations to be in line 
with the law. 

17. Awareness-raising for law enforcement on issues like refugees’ rights, implementation of 
administrative detention decisions, etc. 

18. Competence of public employees handing down deportation orders and awareness-raising 
regarding the ECtHR case law. Review and enhancement of the institutional structure of 
the immigration authority within this framework. 

19. Consideration of introducing regulations for the monthly review of administrative 
detention orders. 

20. Legislative regulation of criminal peace judgeships’ jurisdiction in objections to 
administrative detention orders for foreigners. 

21. Awareness-raising for the implementation of alternative measures by the immigration 
authority. 

22. Establishment of refugee departments in certain police stations in order to prevent 
unlawful practices that give way to unjust detention and ill-treatment in these stations. 

23. Employment of qualified staff at entry and exit points in airports. Specialist assessment of 
the inadmissible passenger practice taking into consideration the non-refoulement 
principle. 

24. Review of restrictions on defense counsellors’ right to examine the files within the 
process of raising objections to detention order under Article 153 § 3 of the CCP. 

25. Repeal of the amendment introduced by a decree law in Article 151 § 3 of the CCP. 

26. Review of obscure statements that give way to the broad interpretation of the term 
“strong doubt” [clear and convincing evidence] in the TPC and the ATC in the light of 
the ECtHR case law (e.g. Article 220 of the TPC and Articles 6 and 7 of the ATC). 

27. Review of conditional release conditions in the Law on Execution of Sentences with an 
eye to eliminate the difference between ordinary offenders and terrorist offenders. 

28. Review of the fact that administrative observation board decisions referred to in the 
Bylaw on Transfers to Open Penitentiary Institutions prevent supervised release as they 
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are not legal and their implementation lacks certainty (e.g. those who were convicted on 
propaganda for an illegal organization charges “are asked to submit a petition stating that 
they left the organization”). 

29. Review of Article 107 § 16 of the Law on the Execution of Sentences with regards to the 
“ECtHR judgments and the right to hope.” 

30. Realization of resorting to judicial control measures within the scope of Article 109 of the 
CCP with a hearing and consideration of putting an end to the practice of handling 
together ex officio detention reviews and requests for release. 

31. State authorities and members of the judiciary should avoid making statements damaging 
presumption of innocence as detention continues and awareness-raising campaigns 
should be initiated for crime reporters. 

32. Turkey should sign the UN International Convention for the Protection of All Persons 
from Enforced Disappearance. 

33. Completion of the ratification process for the Additional Protocol No. 4 to the ECHR. 

 

III- RECOMMENDATIONS OF THE WORKING GROUP ON THE RIGHT TO A 
FAIR TRIAL 

Introduction 

We believe that one of the greatest obstacles before the right to a fair trial in Turkey proves to be 
the specially authorized assize courts and public prosecutors’ offices. 

The overall grounds for Law No. 6526 that repealed these specially authorized courts dated 21 
February 2014 included the following points: “The controversy on fair trial in our country is led by 
investigations and proceedings undertaken first by state security courts then by assize courts established under 
Article 250 of the Code of Criminal Procedure and Article 10 of the Anti-Terror Code and finally by specially 
authorized courts and public prosecutors. Furthermore, the practice of specially authorized assize courts has brought 
about three different assize courts and a de facto hierarchical perception regarding judges and public prosecutors has 
emerged among the public by merely qualifying them as special judges, special courts, and special prosecutors. This 
draft puts an end to the practice of specially authorized courts and public prosecutor’s offices along with special 
investigation and prosecution procedures, which have led to grand controversies about fair trial, and enables all 
assize courts to be subjected to the same procedural rules.” 21 This law entered into force on 6 Mach 2014. 

Assize courts and public prosecutors’ offices established by Article 250 of the CCP and Article 10 
of the ATC were closed down on 6 March 2014. The pending prosecution files before these 
courts and the pending investigation files before the public prosecutors’ offices were transferred 
to other courts and prosecutors’ offices on the condition that they would be resumed. 

This situation, however, did not last long. A decision was taken as if specialized courts were being 
established through the 12 February 2015 decision of the Supreme Council of Judges and 
Prosecutors (decision no. 224) which was published in the Official Gazette of 17 February 2015 but 
novel assize courts and prosecutors’ offices were formed to prosecute offenses within the scope 
of the ATC. Therefore, specially authorized courts previously established by law and active on a 
regional level started to operate by the decision of the SCJP in cities that had assize courts 
throughout Turkey beginning with 17 February 2015. When one assesses the implementation in 
practice, it is evident that these are no different than the former state security courts along with 
the courts and prosecutors’ offices established by the repealed Article 250 of the CCP and the 
repealed Article 10 of the ATC. 

																																																													
21 See the overall grounds for the law: https://www2.tbmm.gov.tr/d24/2/2-1981.pdf 



16 

We propound that these specially authorized courts and prosecutors’ offices that have been 
established under the guise of specialization should be closed down having our arguments taken 
into consideration. 

The Constitutional Court’s judgment of 17 July 2018 regarding the application lodged by 
Abdullah Altun (Application No. 2014/2894) indicates that retrials should be initiated against 
rulings handed down by State Security Courts (as of the period during which military judges were 
present) and, thus, the conditions set forth in ECtHR judgments against Turkey on this issue 
should be met. Accordingly, rulings handed down by State Security Courts should be subjected to 
retrial and the opportunity to exercise the right to a fair trial should be extended to thousands of 
convicts incarcerated in prisons.  

The Constitutional Court held on 27 December 2018 (Merits No. 2018/71, J. No. 2018/118) that 
Article 286 of the CCP No. 5271, Article 20 and its amended clause 2 of Law No. 7035, and 
Article 78 and its amended sub-clause (d) of Law No. 6545 were unconstitutional and should, 
therefore, be repealed. This judgment concluded that the fact that the rulings of the regional 
courts of justice regarding offenses requiring imprisonment sentences up to 2 years as prescribed 
by law and the related judicial fines could not be appealed was against Article 36 of the 
Constitution. Thus, the rulings passed by regional courts of justice regarding sentences with an 
upper limit of 5 years as prescribed by law could be appealed before the Supreme Court of 
Appeals as well. 

We are of the opinion that the political power should introduce necessary amendments to the law 
within the framework of the right to a fair trial taking into consideration the judgment of the 
Constitutional Court, therefore, should not unduly keep the judiciary occupied. 

 

Legislation-related 

1. Preventing the extension of trials due to the transfer of files to expert witnesses in issues 
that could have been resolved through a simple assessment. 

2. Improvement in the expert witness establishment due to the long period allowed for the 
submission of expert witness reports. 

3. Shortening of the 5-year seniority period for attorneys in the selection of expert witnesses. 

4. Establishment of a judicial law enforcement. 

5. Changing the system of lodging objections to the rulings of Criminal Peace Judgeships 
before Criminal Peace Judgeships. 

6. Deliverance of a solution within the concept of restorative justice taking into account the 
rulings that brought about unjust results in the past and victimization in pending cases by 
controversial courts and judges (who have been removed from office). 

7. Introduction of new and effective regulations in line with universal norms in order to 
fully secure guarantees for judges against the possible influence of the bureaucracy, 
administration, religious and ideological groups and political actors. 

8. Narrowing down of the definition and the practical scope of terrorist offence within the 
context of Article 314 of the TPC and the ATC in the light of ECtHR and Constitutional 
Court judgments; introducing legislative amendments on the matter if need be. 

- Alleviation of the results of sentences and the execution of sentences especially 
for those benefitting from the “effective repentance law” with a view to protect 
the individual. The bylaw on the matter could be modified to this end if need be. 
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9. Improvement in assigning defense attorneys within the scope of the CCP. Introduction of 
necessary modifications to the bylaws through increasing fees and assignment costs of 
CCP attorneys to the level of “minimum attorneyship fee tariff” in order to improve the 
quality of services offered by CCP attorneys.  

10. Establishment of juvenile courts, juvenile public prosecutors’ offices and juvenile 
departments within the law enforcement in accordance with the Child Protection Law. 
Termination of Juvenile Assize Courts. Complete elimination of such courts in the mid 
and long-terms and their replacement with mechanisms intended for alternative 
rehabilitation and reintegration with the society. 

11. Increase in the number of current judges, public prosecutors and personnel. 

12. Review of the Child Protection Law to guarantee that its provisions protect the child 
taking into consideration the fact that it fails to fulfill its goal to this end. Providing for 
opportunities to implement alternative sanctions regardless of the length of sentence in 
cases within the scope of which judges hand down sentences. Introduction of a similar 
modification with regards to the conditions of deferral for filing criminal charges at the 
investigation stage as well. 

- Regarding the fact that the current legislation does not define “victimized child” 
this lack should be made up for as it leads to violations of the rights of the child. 
The concept “juvenile delinquent”22 should also be changed and renamed in line 
with the presumption of innocence. 

- The task of social workers should be reviewed and re-regulated due to 
incompetence in qualification and those competent to draft social study reports 
should only be selected among the graduates of 4-year Social Services 
Departments. 

- Social Study Reports should be rendered compulsory for all children at the law 
enforcement stage. 

- New legislative regulations should be put in place as a deterrent force for the law 
enforcement regarding the fact that the practice of handcuffing children is 
maintained in spite of legislative regulations. 

- Undertaking of all investigative procedures regarding the child at children’s 
services. Prevention of negligent procedures by all officers at the investigative 
stage by revising the related article of law on the failure to do what is necessary 
despite legal obligations in an evident and clear manner. Taking into consideration 
the fact that provisions setting forth auditory and visual recordings for each child 
and a specialist should be assigned for each case at the investigative stage are not 
regarded in spite of the fact that CCP has provisions to this end, clear provisions 
should be put in place about this matter and the technical needs of the juvenile 
department of the law enforcement for this issue should be met. 

- Revision of the provisions in Articles 103, 104 and 105 of the TPC, which are 
seen to violate the rights of both the victimized and the “juvenile delinquent” 
children, in a single article without age discrimination. The concept of non-violent 
sexual intercourse between children of the same age should be re-regulated upon 
specialists’ views and in line with scientific findings. The unlawful procedure, 
created by public prosecutors by distinguishing between sexual acts “with or 
without contact” although there is no such discrimination in the law to this effect 
within the scope of the article on sexual abuse, should be put to an end. 

																																																													
22 The original Turkish term is “suça sürüklenen çocuk” which literally translates into English as “child driven into crime.” 



18 

13. Introduction of a legislative amendment to enable the authority for complaints to review 
the merits of the case within the scope of objections to the deferral of the announcement 
of the sentence. 

14. In cases where there is a difference of opinion between the family and the representative 
of the child, and the child’s lawyer regarding the defense of the child’s legal rights, taking 
legal action and participation to the case, the opinion of the child’s lawyer should be 
prioritized. (This is the recommendation of the Network of Lawyers Practicing Children’s 
Law and the Diyarbakır Bar Association’s Center for the Rights of the Child. No 
consensus could be reached within the working group.) 

15. Introduction of legislative amendments for cases with bar associations’ involvement in 
children’s trials. (This is the recommendation of the Network of Lawyers Practicing 
Children’s Law and the Diyarbakır Bar Association’s Center for the Rights of the Child. 
No consensus could be reached within the working group.) 

16. Revision of Law no. 6284 with regards to the rights of women and the child. 

17. Review of the structure of Council of Judges and Prosecutors. Member diversity; 
sufficient participation of lawyers, academics and the civil society should be enabled. 

- The candidates should be announced to the public for debate at least two months 
before the selection of members to serve for the Council of Judges and 
Prosecutors and the Constitutional Court and a joint sub-committee from the 
justice and constitution committees of the GNAT should interview the candidates 
on live TV broadcast by the GNAT TV. 

18. Country-wide administrative courts should be mandated against the decisions passed by 
the Inquiry Commission on the State of Emergency Measures instead of specially 
established courts. 

19. Regulation of the judge and public prosecutor recruitment process especially with an eye 
to support the accountability of the interview stage; securing that the profile of judges 
and public prosecutors reflect social pluralism. 

20. Although the acceptance of an indictment as prescribed by Articles 170 to 173 of the 
CCP requires that indictments should be overseen not only as regards procedure but also 
as regards their contents, this goal is not achieved, making it, therefore, necessary to 
redraft these articles up to the mark. 

- Some recent indictments sound more like poorly authored scenarios rather than 
legal texts and are not based on concrete facts, do not demonstrate the 
relationship between concrete facts and evidence and are based on assumptions. 
Having regard to the fact that this situation boils down to the continuation of a 
tradition created by the illegal structure within the judiciary, which became 
evident with the coup d’état of 15 July 2016, and this should immediately be put 
to an end, all kinds of measures should be taken and legislative amendments 
should be introduced to this end. Taking into consideration the fact that not only 
are indictments drafted based on insufficient evidence, or lack thereof, but also 
judgments are passed, for instance sentences are handed down solely based on the 
statement of the person who took minutes, legal amendments should be 
introduced to prevent such sentences. 

21. The agency of “anonymous witnesses” should be re-regulated as it leads to many rights 
violations as per its qualification because it is misused and mostly resorted to as grounds 
for detention. 
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22. Having regard to the disturbance felt by the public and law professionals about the fact 
that pre-trial detention has gradually become the norm while in fact trial without remand 
should have been the principle, necessary measures should be taken in order to correct 
practices regarding this issue. 

 

Practice-related 

1. Having regard to the fact that the Criminal Peace Judgeships, the judges of which had been 
promoted as judges of liberty, have each become merely judgeships of detention and 
prohibition, therefore, 

- Criminal Peace Judgeships should be reviewed with regards to such features and 
the necessary measures should be taken. 

- Having regard to the fact that search and seizure warrants, interception of 
communications, denial of access and confidentiality orders on documents passed 
by Criminal Peace Judgeships lead to rights violations, necessary revisions should 
be put in place in order to render these judgeships work in line with their 
purposes. 

2. Having regard to the fact that a court that had previously ruled for release issues detention 
orders in stark contrast to its former rulings in a very short time, that such rulings have 
become common betraying the trust of both the public and law circles in the judiciary; 
rights violations should be remedied upon the determination of causes of such practice. 

3. Prevention of practices amounting to arbitrary infringement of the principle of directness 
although Audiovisual Information Systems (SEGBİS) is essentially a good application. 

4. Providing opportunities for the participation of judges and public prosecutors in 
workshops getting lawyers, academic and representatives of the civil society together 
enabling free debates on fair trial issues. 

 

Institutional Capacity-related 

1. Providing for an improvement in the competence of clerical staff and law enforcement 
officers at courts and public prosecutors’ offices both in terms of quality and quantity. 

2. Personal rights of the clerical staff should be improved. 

 

IV- RECOMENDATIONS OF THE WORKING GROUP ON FREEDOM OF 
THOUGHT, CONSCIENCE AND RELIGION, FREEDOM OF EXPRESSION, THE 
RIGHT TO RESPECT FOR PRIVATE LIFE AND FREEDOM OF ASSOCIATION 

 

Introduction 

The Problem of the Obscure Definition of Terror in Anti-Terror Code No. 3713 

 

Officials from the United Nations (UN), Council of Europe (CoE) and the European Union 
(EU) have often been stating that the “definition of terror in Turkey is too broad, therefore, 
Turkey needs to narrow it down.” They are not wrong. 

The fact that the definition of terror is maintained in such a broad frame merely serves to restrict 
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and limit rights and freedoms. There are two trends about the ways in which terror can be 
defined: The first trend that keeps the complete establishment of democracy at arms length 
argues for an even further expansion of the definition having been unsatisfied with the current 
utterly broad definition. When this is not realized through normative regulations, the definition is 
further expanded and thusly implemented by creating de facto situations in practice. Today 
problems, which are created both by the broad definition of terror within the scope of 
investigations, prosecutions, and trials and de facto expansion of the definition in practice that 
even goes beyond the former, are faced in Turkey. 

The second trend points out to the necessity that the definition should be narrowed down in 
order to protect democracy and human rights. The fact that those who have been advocating that 
the definition of terror was too broad and should be limited have been pointing to such a vital 
problem is better understood today. 

According to reports issued by human rights and journalists’ bodies, there are about 140 
journalists and authors incarcerated in prisons in Turkey.23 More than 100 thousand Internet sites 
have been shut down having been subjected to denial of access rulings. Investigations have been 
launched against the users of about 20 thousand social media accounts. Thousands of individuals 
are being detained and arrested on account of their social media posts. 

 

Definition of Terror in Turkish Legislation 

 

Finnish law professor Martin Scheinin, the former UN Special Rapporteur on the promotion and 
protection of human rights while countering terrorism, undertook a fact-finding mission to 
Turkey in 2006 and delivered his first report to the UN Human Rights Commission which was 
deliberated in the 62nd session of the commission. The rapporteur delivered his recommendations 
following his assessments on the definition of terrorism. These recommendations asked for a 
clear and precise definition of what constitutes terrorist acts and terrorist groups and entities 
alongside with bringing the definitions of terrorism and terrorist offenses into harmony with 
international norms and human rights standards, notably with the principle of legality enshrined 
in Article 15 of the International Covenant on Civil and Political Rights (ICCPR) that limits such 
offenses to deadly, or otherwise serious violence against members of the general population or 
segments of it, or the taking of hostages. Moreover, the rapporteur asked for the consideration of 
a separate definition of “terrorism” beyond acts comprising terrorist offenses and to take note of 
international covenants while drafting new anti-terror legislation. 

The Special Rapporteur recommended more dialogue before and during deliberations in the 
Assembly of Turkey pertaining to possible legal reforms. He underlined the necessity that the 
draft legislation on fundamental rights and freedoms should be deliberated in an open and 
transparent manner in a democracy and civil society needed to be included in such deliberations 
at all levels with full capacity. The Special Rapporteur believed that there was a need for precision 
and clarity in the definition of what constitutes terrorist acts in order to prevent the abuse of 
charges of membership and, aiding and abetting for reasons other than counter-terrorism and 
“thought crimes” sometimes referred to by authorities.24 

																																																													
23 Please see http://www.cgd.org.tr/index.php?Did=222 and https://tgs.org.tr/cezaevindeki-gazeteciler/for data collected by 
Progressive Journalists Association and the the Journalists Union of Turkey, respectively. 
24 To read the full report see:  https://documents-dds-ny.un.org/doc/UNDOC/GEN/G06/119/83/PDF/G0611983.pdf 
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The UN Special Rapporteur criticized the definition of terrorism as prescribed by Article 1 of the 
Anti-Terror Code since the definition was not based on specific criminal acts but on intent or 
target. According to the Rapporteur, this definition was broad and vague. In such cases people 
and organizations could be criminalized as terrorists although they did not engage in any violent 
acts.  

This, indeed, is the case. 

Journalists, authors, academics, human rights defenders, trade unionists, artists, women, mayors, 
members of the parliament, politicians, students can easily be accused of being terrorists. 

Those who express their opinions can be charged although they have not engaged in any violent 
act. 

Notably Article 6 titled “Announcement and publication” and Article 7 titled “Terrorist 
organizations” of the ATC should also be mentioned as two of the most referred to articles by 
the Turkish judiciary and posing a threat to freedom of expression. The offense of disseminating 
terrorist propaganda is prescribed under Articles 6 and 7 and the following observations can be 
set forth as per the ECtHR case-law: 

The ECtHR judgment on Gözel and Özer v. Turkey (App. No. 43453/04, 31098/05) dated 6 
July 2010 held that Article 6 § 2 of the ATC No. 3713 should be repealed or this paragraph 
should be redrafted in line with the ECHR and the ECtHR case-law. Both articles maintain their 
positions as directly restricting and prohibiting freedom of expression since the changes put into 
effect through Code No. 6459 dated 11 April 2013 do not meet the below-described criteria 
referred to by the court’s case-law. 

The distinctive characteristic of the ECtHR’s Gözel and Özer v. Turkey judgment is that it was a 
semi-pilot judgment in which Article 46 of the ECHR was applied. Therefore, Turkey was 
obliged to implement this judgment. 

The Anti-Terror Code contradicts offenses and definitions related to terrorism adopted by the 
conventions which Turkey is a party to as per Article 90 of the Constitution. There is no 
definition of “terrorism” in international law. Solely offenses which constitute “terrorist 
offenses” are mentioned. Two conventions at the European level and various international 
conventions and protocols which specify terrorist offenses that these conventions refer to exist in 
the international field with regards to this issue. Within this scope, the European Convention on 
the Suppression of Terrorism (1977) listed those offenses that should not be regarded as political 
offenses or as offenses connected with a political offense or as offenses inspired by political 
motives while indirectly referring to offenses that comprise terrorist offenses. This Convention 
was amended in 2003. The protocol amending the European Convention on the Suppression of 
Terrorism sets forth which offenses constitute terrorist offenses and covers international 
conventions and protocols regarding these. 

Another convention on the matter is the Council of Europe Convention on the Prevention of 
Terrorism (2005) which was adopted to enhance the effectiveness of existing international texts 
on the fight against terrorism. For the purposes of this Convention, “terrorist offense” signified 
any of the offenses within the scope of and as defined in one of the treaties and protocols listed 
in its Appendix. 

Moreover, in the concluding part of the report that the UN Special Rapporteur on the promotion 
and protection of human rights while countering terrorism submitted to the Security Council, it 
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was stated that the absence of a universal, comprehensive, and precise definition of “terrorism” 
posed a problem against active promotion of human rights while countering terrorism adding 
that a three-staged specification was needed to prevent –and to punish if failed— terrorism by 
the Security Council Resolution No. 1566 (2004). The resolution openly stated that “terrorist 
offenses” should be limited to cases where three cumulative characteristics of terrorist acts were 
present. These are, a) the means used, which can be described as deadly, or otherwise serious 
violence against members of the general population or segments of it, or the taking of hostages; 
b) the intent, which is to cause fear among the population or the destruction of public order or to 
compel the Government or an international organization to do or refraining from doing 
something regardless of their political, philosophical, ideological, racial, ethnic, religious, etc. 
motive; and c) the aim, which is to further an underlying political or ideological goal by acts 
covered within the scope of terrorism-related conventions and protocols and in definitions found 
in such texts. It is only when these three conditions are fulfilled that an act should be classified as 
terrorist; otherwise it loses its distinctive force in relation to ordinary crime. Similarly, it was also 
stated that when criminalizing conduct in support of terrorist offenses they should also be limited 
to the above-mentioned characteristics to provide definitions of offense. Furthermore, it was put 
forward that when states prohibited terrorist conduct the proscriptive provisions should comply 
with the requirements of accessibility, precision, applicability to counter-terrorism alone, non-
discrimination, and non-retroactivity. 

Article 90 of the Constitution states that “in the case of a conflict between international 
agreements, duly put into effect, concerning fundamental rights and freedoms and the laws due 
to differences in provisions on the same matter, the provisions of international agreements shall 
prevail” and “no appeal to the Constitutional Court shall be made with regard to these 
agreements, on the grounds that they are unconstitutional.” The Constitution, however, does not 
have any definition of “terrorism.” Article 13 of the Constitution enshrines that the essence of 
fundamental rights and freedoms cannot be infringed. The ATC puts forth a rather broad 
definition of “terrorism” without any constitutional base and contrary to international 
conventions. It infringes upon the essence of the fundamental rights and freedoms of citizens 
through its definition and the pursuant articles prescribed therein. 

We believe that the definition of terrorism in the ATC, just as was stated by the UN Rapporteur, 
contradicts the principle of legality of offenses and sentences and the principle of compliance of 
laws with accessibility, clarity, precision, foreseeability, and the rule of law. In Turkey people who 
did not commit any deadly or otherwise serious violence against individuals can be considered to 
have committed a terrorist offense, can be criminalized as terrorists, and can be subjected to a 
special trial and execution regime specific to this merely because they expressed their opinions 
that were not embraced by the political power or the official view on account of this definition. 

The declaration “We Will Not Be a Party to This Crime!” penned by “Academics for Peace 
Initiative” was publicized having been signed by 1,128 academics on 10 January 2016 to call for 
peace in an environment where curfews were declared and civilians had to face grave threats to 
their safety of life in Turkey and the signatories of the declaration went as high as 2,212 
thereafter. 

Academics have been charged with “propaganda for a [terrorist] organization” as per Article 7 § 
2 of the ATC. According to data provided by Academics for Peace website, lawsuits have been 
filed against a total of 648 academics as of 27 February 2019. Of the academics whose cases have 
been finalized 86 were sentenced to 15 months in prison [pronouncement of the judgment 
suspended], 1 to 18 months in prison [pronouncement of the judgment suspended], 1 to 18 
months and 22 days in prison [pronouncement of the judgment suspended], 13 to 22 months in 
prison [pronouncement of the judgment suspended], 2 to 15 months in prison [execution of the 
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sentences suspended], 1 to 18 months in prison [execution of the sentence suspended], 5 to 15 
months in prison [execution of the sentences was not suspended], 1 to 18 months in prison 
[execution of the sentence was not suspended], 1 to 25 months in prison [execution of the 
sentence was not suspended], 15 to 27 months in prison [execution of the sentences was not 
suspended], 2 to 30 months in prison [execution of the sentences was not suspended], and 1 to 
36 months in prison [execution of the sentence was not suspended].25  

One of the worst implementations of the ATC, apart from this, was the fact that investigations 
were launched against 50 editors who acted as editors-in-chief on duty in solidarity with the daily 
Özgür Gündem in 2016; nolle prosequi was rendered for 11 of these and consequently lawsuits 
were filed against 39 persons as per Articles 6 § 2 and 7 § 2 of the ATC. In all these cases courts 
imposed punitive fines and handed down imprisonment sentences. The sentence on human 
rights defender Murat Çelikkan was not deferred and he was released in accordance with 
supervised release provisions after having been incarcerated for several months. 

The IHD report on the lawsuits filed against human rights activists, particularly IHD executives, 
offers significant information on the consequences of the broad definition of terrorism both in 
the ATC and the TPC, and the misuse of this definition.26 

Similarly, lawsuits launched against lawyers who practice human rights law, notably those acting 
as lawyers in cases of social significance, in order to actively carry out the right to defense in 
Turkey also demonstrate the fact that how bad the ATC and the TPC are exploited.27 

All these lawsuits against academics, human rights defenders, and lawyers reveal the immense 
exploitation of the definitions of terrorism and terrorist propaganda in spite of the ECtHR’ 
judgments and case-law. 

The legal statistics provided by the Ministry of Justice show the magnitude of the problem in 
Turkey. According to the data collected by the Ministry of Justice with regards to Articles 6 and 7 
§ 2 of the ATC: 

• In 2013 lawsuits were launched against 178 persons as per Article 6 and against 10,547 
persons as per Article 7 § 2, 

• In 2014 lawsuits were launched against 125 persons as per Article 6 and against 15,815 
persons as per Article 7 § 2, 

• In 2015 lawsuits were launched against 100 persons as per Article 6 and against 13,608 
persons as per Article 7 § 2, 

• In 2016 lawsuits were launched against 192 persons as per Article 6 and against 15,913 
persons as per Article 7 § 2, 

• In 2017 lawsuits were launched against 24,585 persons with no distinction between the 
said articles. 

During the 5 years between 2013 and 2017 lawsuits were launched against a total of 81,063 
persons within the scope of freedom of expression. 
																																																													
25 Daily updated data by Academics for Peace: https://barisicinakademisyenler.net/node/314 
English version: https://docs.google.com/spreadsheets/d/e/2PACX-
1vT05GTWUQMDot1iPfMsieJsWLGBorbNlJyLP5IdtvJVEcKRw8C8qMxFXPighYZkz7pf2ENP2bXZ3DMo/pubhtml?gid=18
73917137&chrome=false&widget=false 
26 For the full report see: http://ihd.org.tr/en/index.php/2018/06/20/report-on-increased-pressures-on-human-rights-
defenders-human-rights-association-and-its-executives/ 
27 For the full report see: http://ihd.org.tr/en/index.php/2018/07/25/lawyers-under-judiciary-pressure/ 
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In the light of these data the following observations can be put forward without excluding the 
option to repeal the ATC in its entirety: 

 

a. Article 1 of the ATC, which defines terrorism in a vague and broad way without framing 
it with the component of violence, should be amended. 

b. Article 2 of the ATC, which designates criminalization of persons as guilty of terrorism 
who are members of an illegal organization although they did not commit a crime and 
those who committed a crime in the name of the organization although they were not 
members of the organization, shall be amended as it contains obscure and vague 
statements and provides an indirect definition of membership in an illegal organization. 

c. Article 5 of the ATC, which prescribes extension in sentence terms by half that are 
imposed based on the same code, should be repealed. 

d. Article 6 of the ATC, which is characterized by its violation of the freedom of the press 
and the right to freedom of information, should be revoked. It is also crucial to repeal 
particularly Article 6 § 4 with the provision to impose fines on publication executives 
although they were not involved in committing an offense. 

e. Article 7 § 2 of the ATC proscribing disseminating propaganda for a terrorist 
organization should be repealed. 

f. The provision covered by Article 14 of the ATC, which puts forward that the identities of 
informants shall not be revealed, should be repealed as it protects informants even in the 
case of reports the authenticity of which has not been verified and encourages informing 
on statements that do not constitute an offense. The identity of the complainant should 
be known by the suspect just as is the case with other offenses. 

g. The provision covered by Article 15 of the ATC that states “assignment of an attorney to 
staff who stand trial for offenses while combating terrorism or is a complainant thereof” 
shall be repealed as it provides safety of protection to public employees who forget about 
the fact that combating terrorism has a law as well and can commit such offenses as 
torture and ill-treatment. 

Provisions Restricting and Criminalizing the Rights to Freedom of Expression, 
Association, and to Engage in Political Activities in the Turkish Penal Code (TPC) 

 

Code No. 5237, referred to as the new TPC, has been drafted in such a way that one does not 
need the ATC itself during its preparation and implementation. Thus, it constitutes provisions 
that meet Articles 2, 6, and 7 of the ATC that are still in effect. Article 220 § 6, 7, 8 of the TPC 
and Article 314 § 3 of the TPC are of particular significance. These are the most problematic 
articles commonly faced in practice. 

It would be useful to look at Venice Commission’s “Opinion on the Measures Provided in the 
Recent Emergency Decree Laws with Respect to Freedom of the Media”28 (Op. No. 872/2016 
dated 13 March 2017. The part of the report entitled “Use of the Criminal Justice System Against 
Journalists” is very important as it scrutinizes the ways in which the TPC and the ATC have been 
exploited in Turkey. Paragraphs 63 to 72 of the report point out to the errors in the 

																																																													
28 For the full report see: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)007-e 
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implementation of material rules in the TPC and criticize them to that end. Paragraph 68 of the 
Venice Commission’s report reiterates that “the expression of an opinion in its different forms 
should not be the only evidence before the domestic courts to decide on the membership of the 
defendant in an armed organization.” Article Article 220 § 6, 7, 8 of the TPC and Article 314 § 3 
of the TPC should either be repealed or modified in line with the ECtHR case law, as will be 
understood from the report and the below-mentioned ECtHR judgments. 

In practice, however, lawsuits can be launched as per Article 314 § 3 of the TPC directly instead 
of as per Article 220 § 6-7 of the TPC which we can define as indirect membership in an illegal 
organization. Statistics provided by the Ministry of Justice also reveal a dramatic increase in this 
matter. Lawsuits were filed against 8,110 persons in 2013; 19,796 persons in 2014; 14,854 persons 
in 2015; 29,434 persons in 2016, and 136,795 persons in 2017 as per Article 314 § 2 of the TPC, 
i.e. membership in an armed organization. In this case it is mandatory to revise Article 314 § 2-3 
of the TPC considering its way of implementation. 

Article 220 § 7 of the TPC prescribing “anyone who aids an (illegal) organization knowingly and 
willingly, even if he does not belong to the hierarchical structure of the organization, shall be 
punished as a member of the organization”, which was criticized as being unforeseeable and 
broadly interpreted by the ECtHR in its Abdulcelil İmret v. Turkey judgment, should be 
modified. Similarly, Article 220 § 6 and 8 along with Article 314 of the TPC should also be 
modified because the provision under this article that gives way for the punishment of a person 
as a member of a terrorist organization although he/she is not a member of a terrorist 
organization or definitions like disseminating propaganda of a terrorist organization’s intent are 
vague and are susceptible to broad and arbitrary interpretations. Therefore, the provisions of 
these articles contradict the requirement freedom of expression shall only be restricted by law, 
laws should be foreseeable and accessible, and the principle of the rule of law. 

Article 301 of the TPC, which was held as a threat to freedom of expression in ECtHR’s Altuğ 
Taner Akçam v. Turkey judgment, shall absolutely be repealed. Article 305 of the TPC which has 
a similar content shall also be repealed. 

Conscientious objection is a human right. Article 318 of the TPC, which has become fairly 
inapplicable upon the binding judgment of ECtHR’s Grand Chamber in the Bayatyan v. Armenia 
case, shall be repealed taking into consideration Erçep v. Turkey and Feti Demirtaş v. Turkey 
judgments as well. Moreover, Article 45 of the Military Penal Code related to the right to 
conscientious objection and which restricts the right to freedom of religion and conscience shall 
also be repealed. 

Article 216 of the TPC, notably clause 3, prescribing the offense of inciting the public to hate and 
enmity shall be modified as it involves vague statements and is open to subjective interpretations 
which allows for public prosecutors and judges to rule according to their own personal 
convictions. 

Article 299 of the TPC, which prescribes the offense of insulting the president, has been 
ascertained to be applied not only to statements with swear words, as opposed to the 
government’s claim, but also to matters of public interest such as corruption probes, refugee 
crises, and anti-terrorism methods as was stated in the report of 15 March 2016 penned by a 
delegation from the Venice Commission following a visit to Turkey upon the request of the 
Parliamentary Assembly of the Council of Europe. Therefore, the Commission stated that the 
related article should be abolished in its entirety. Statistics provided by the Ministry of Justice also 
demonstrate the fact that the number of lawsuits launched under this article has dramatically 
increased in time. According to the related data, lawsuits were launched against 139, 132, 1,952, 
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4,187 and skyrocketed to 6,033 individuals under this article in 2013, 2014, 2015, 2016, and 2017 
respectively. 

ECtHR also held in its judgment on Artun and Güvener v. Turkey that it was not pertinent to 
subject the president to a privileged protection as per his/her position and adopted that states’ 
presidents should not have a special and privileged status with regards to freedom of expression 
that persons had. Thus, the article in question shall be repealed. 

The offense of insult under Article 125 of the TPC and all the other similar insult offenses should 
be removed from penal codes since issues arising from expression of opinions should be handled 
within the field of civil/private law, not criminal law. The fact that expression of opinions 
becomes an issue for criminal law and especially statements directed at public employees or state 
institutions are subjected to punitive threats not only increase the risk of self-censorship but also 
threatens the free discussion of public matters. The limit of criticism directed at public employees 
should be higher. 

Articles 132, 133, and 134 of the TPC proscribing violations of communication and 
correspondence, and the right to privacy of life deserve specific attention with regards to the 
freedom of the press. These articles contain features that pose a threat to the function of the 
press to inform the public, people’s right to access information, and the right of the media and its 
members to release news or information regarding the discussion of issues of public interest. 

Articles 327, 329, 334, and 336 of the TPC concerning the procurement and disclosure of 
information about the security of the state also prove to be problematic with regards to freedom 
of expression and are not defined by law while being at odds with the principles of accessibility 
and foreseeability alongside with the principle of rule of law. These articles are particularly 
restrictive of the freedom of the press. The presence of these articles threatens the right of the 
people to access information as well. 

There are restrictive/limiting provisions in Turkish legislation that are related to freedom of the 
press and freedom of expression, which cannot be argued to be in line with the regulations in 
supranational documents, in a minimum of 17 laws, including the Constitution itself, SoE decree 
laws issued in the aftermath of July 15 and in the internal regulations of the GNAT. This 
legislation can be listed as such: 

1. The Constitution 

2. Turkish Penal Code No. 5237 

3. Code No. 5816 on Offenses Committed Against Atatürk 

4. Anti-Terror Code No. 3713 

5. Code No. 6112 on the Establishment of Radio and Television Enterprises and Their 
Media Services 

6. Code No. 5651 on the Regulation of Publications on the Internet and Suppression of 
Offenses Committed by means of such Publications 

7. Code No. 2820 on Political Parties 

8. Code No. 1117 on the Protection of Children from Obscenity 

9. Press Law No. 5187 
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10. Passport Law No. 5682 

11. Code No. 6458 on Foreigners and International Protection 

12. Code No. 2935 on State of Emergency 

13. Code No. 2911 on Meetings and Demonstrations 

14. Code No. 5442 on Provincial Administration 

15. Code No. 2559 on Police Powers 

16. Military Penal Code No. 1632 

17. Code No. 5275 on the Execution of Sentences and Security Measures 

 

Within this context, we recommend the following: 

1. Against the backdrop of the recommendations of the Venice Commission and taking into 
consideration human rights bodies’ views: 

a. Review of Article 314 of the TPC 

b. Review of Article 220 of the TPC 

2. Review of the ATC with a specific focus on its intersection with the right to freedom of 
expression. 

3. Review of Article 299 of the TPC 

4. Review of Code No. 5651 on the Regulation of the Internet 

5. The term “iltisak” (junction, adhesion) brings about many problems. Particularly, review 
of articles of the related problematic law is called for in order to overcome the challenges 
in their implementation. 

6. The implementations in practice of the terms “iltisak” (junction, adhesion), “üyelik” 
(membership) and “irtibat” (connection) give way to problems. 

7. An initiative should be started for the determination of the problems in other laws and 
for recommendations to resolve such problems. 

 

MINORITIES 

1. Minorities have been facing problems in elections within their own foundations due to 
the related regulations since 2004. There exists a serious representation challenge within 
this context for minorities. 

2. There are problems in the election of religious leaders. 

3. A report on the return to Turkey of about 2,000 Greeks, who had been sent to Greece 
within the scope of population exchange, was submitted. Information is requested as to 
what the state has done on this matter and what kind of progress has been achieved, if 
any. 

 

THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY AND PROTEST 

Law No. 2911 prescribing the right to freedom of peaceful assembly and protest is one that 
prioritizes the restriction of the right, not of its exercise; therefore, it should be redrafted in a 
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manner to pave the way for the exercise of the right independent of its articles and in the light of 
OSCE Guidelines on Freedom of Peaceful Assembly. Moreover, principles put forth by the case 
law of the Constitutional Court and ECtHR judgments should be taken into consideration with 
regards to freedom of assembly.29 

One of the main problems regarding the right to peaceful assembly proves to be the broad 
powers of the administration: 

• Article 6 of Law No. 2911 grants the power to specify spaces for assemblies to civilian 
authorities. When seen in practice, it is observed that these specified spaces are mostly 
isolated places disconnected with the city and nature. Since the purpose of peaceful 
assemblies and protests is to inform the public, the greatest problem we face is the 
prohibition of spaces. 

• Decisions taken by governors’ offices that restrict the exercise of this right for periods 
ranging from a week to a month everywhere in provinces or in specific urban areas (such 
as making it compulsory to obtain permissions) or those that completely ban these 
generally under Article 17 of Law No. 2911 and Article 11§ c of Law No. 5442 on 
Provincial Administration infringe upon the essence of the right. Some bans imposed by 
governors’ offices are being declared before demonstrations take place. Such bans are 
imposed on a specific issue or type of protest. 

• The 19 November 2017 ban imposed by Ankara Governor’s Office on LGBTI+ events 
for an indefinite period of time is a practice that eliminates the exercise of the right for a 
specific group in the society. The Governor’s Office released a statement saying “[I]t has 
been assessed that some groups might react to the groups and persons who will be participating in the 
proposed organization because of some social sensitivities and this might lead to provocations […].” The 
obligation of the administration should not be banning proposed events but to make the 
law enforcement to take necessary measures in order for people to hold events without 
facing any problems and enable the safe staging of events. 

• Other laws like the Law on Provincial Administration, along with Law No. 2911, should 
be reviewed. The former’s provisions that restrict the exercise of rights or those open to 
such interpretations should be amended and the necessary modifications should be 
introduced. 

• Spontaneous demonstrations staged without notice in spite of the fact that laws require 
notification face interventions. Regulations in line with the ECtHR case law on 
spontaneous peaceful demonstrations should be introduced. 

• It has been observed that the law enforcement has often been intervening into 
demonstrations on the grounds that they were “unauthorized” or “unlawful” despite the 
fact that intervention should have been an exception. Disproportionate use of force in 
interventions and the shield of impunity born by the security forces account for another 
problem within the scope of the exercise of the right to peaceful assembly and 
demonstration. A mechanism for lodging complaints against the law enforcement has 
been established but there is no information or report as to the persons who make up this 
mechanism and the ways in which it operates. It is argued that this mechanism operates 
independently but there are questions about its independence. This mechanism should be 
run in a manner to eliminate impunity. 

																																																													
29 See HRJP’s monitoring report on ECtHR’s Ataman Group judgment and the Constitutional Court’s judgments on the right to 
freedom of peaceful assembly: http://www.aihmiz.org.tr/files/AtamanGrubuRapor.pdf 
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• The fines imposed particularly during peaceful protests staged without notice based on 
the Misdemeanor Law are utilized as obstacles before the right to peaceful assembly and 
protest. Further, when one takes into account the fines imposed on LGBTI+ individuals 
based on the Misdemeanor Law, the articles of this law which restrict the exercise of 
rights and freedoms of individuals should be repealed. 

 

DISCRIMINATION 

The regulations and practices that will materialize the recommendations of the European 
Commission against Racism and Intolerance (ECRI) in its 29 June 2016 report on Turkey 
(CRI(2016)37) should be introduced without delay.30 

• Article 122 of the TPC is not enforced in practice and impunity rules over hate crimes 
especially against LGBTI+ individuals and minorities. Ethnic identity and sexual 
orientation should be added to the bases of discrimination described by Article 122 of the 
TPC. The article which went into force 2004 was amended in 2014 and the word “hate” 
was added to the title of the article making it “Hate and discrimination.” The amendment 
narrowed down the scope of the article and the offense of discrimination was tied to the 
existence of a hate motive. This article should be reviewed in line with ECRI’s 
recommendations and necessary measures should be taken to implement it in practice. 

• Protocol No. 12 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms, which is one of the most significant international texts 
prescribing the general prohibition of discrimination, puts forth that “the enjoyment of 
any right set forth by law shall be secured without discrimination” and guarantees that 
“no one shall be discriminated against by any public authority on any ground.” The 
protocol was opened for signature in 2000, while it went into force in 2005. Turkey 
signed the protocol in 2001 but has not ratified it yet. Recommendations for the 
ratification of Protocol No. 12 have time and again offered by both the yearly European 
Union’s Progress Reports on Turkey and by ECRI’s reports on Turkey. The protocol 
should immediately be ratified and steps in line with international standards for the 
prevention of discrimination should be taken without delay. 

• Virtually all the staff of the Human Rights and Equality Institution of Turkey, which 
should have been an independent body, are appointed by the political authority and this 
fact is a significant problem area for the prevention of discrimination and the 
establishment of equality in this society. The necessary regulations should forthwith be 
introduced in order to deliver the institution an independent structure. 

• Sexual orientation was not listed among the bases of discrimination in the Law on Human 
Rights and Equality Institution of Turkey. This lack prevents LGBTI+ individuals, who 
often become targets of discrimination, to use the mechanism and the disregard of sexual 
orientation as one of the basis of discrimination is even further revealed as a 
discriminatory practice in itself. Thus, sexual identity and sexual orientation should 
necessarily be listed among the bases of discrimination in related regulations. 

 

FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION 

The ECtHR held for the first time that Article 9, which prescribed freedom of thought, 
conscience and religion, was violated in terms of conscientious objection in its judgment of 7 July 
2011 in the Case of Bayatyan v. Armenia (Application no. 23459/03). Vahan Bayatyan lodged an 
																																																													
30 See ECRI Report on Turkey - Fifth Monitoring Cycle: https://rm.coe.int/fifth-report-on-turkey/16808b5c81 
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application against Armenia due to the violations he was subjected to because of his refusal to 
serve in the army on the grounds of conscience and religion. The implementation of this 
judgment and others on conscientious objection is still under monitoring. Turkey, too, should 
enforce legal regulations on conscientious objection in line with this judgment. 

• A review of whether an amendment affecting this issue was introduced to the legislation 
during the SoE has yet to be conducted. The review of amended laws is the responsibility 
of the state itself. The civil society does not have any information about such 
amendments. To what end the amended laws serve should be understood. An assessment 
should be offered as to what these legislative amendments restrict in terms of human 
rights and freedoms and to what they pave the way. 

• Discriminatory practices against Alevis still continue particularly with regards to the status 
of cemevis and compulsory religion classes. The ECtHR ruled for violation regarding the 
status of cemevis and the state’s refusal to recognize them as places of worship in its 
judgment of 26 April 2016 (Application No. 62649/10). It is imperative that the related 
regulations should be introduced as soon as possible based on this judgment [see Cem 
Foundation’s book on the judgment]. 

• There are still problems in practice about compulsory religion classes. The necessary 
regulations should be put in place about this issue in the light of the points referred to by 
the ECtHR in its judgment of 9 October 2007 in the Case of Hasan and Eylem Zengin v. 
Turkey (Application No. 1448/04). It is also of utmost significance to avoid 
modifications that might bring about new violations during the process of drafting such 
amendments.31 

• When one scrutinizes Article 7 of the Code on the Establishment and Mandate of 
Directorate of Religious Affairs, which regulates the service units and the duties and 
mandate of these units, it is seen that all these duties and mandates offered in great detail 
are related to Islam. However, when international standards and ECtHR case law are 
taken into consideration, the state has to distribute its financial resources among religious 
or faith groups within the framework of equality and impartiality principles. Accordingly, 
the code in question should be reviewed. The Directorate of Religious Affairs should 
either be delivered a structure that has equal distance to all faith groups or it should be 
abolished. 

 

RIGHTS OF THE CHILD 

1. Freedom of Religion and Conscience/Freedom of Expression: Children were 
interviewed within the scope of a study on compulsory religion classes and they were asked about 
their views on religious education. These children stated that they were not happy with the 
religious education they were receiving and pointed out that they did not wish to receive 
information on a single religion. The failure to deliver this is the restriction of freedom of religion 
and conscience and freedom of expression. 

2. Especially high-school children are being punished when they exercise their freedom of 
association to express their views on socially significant matters. 

3. The rights of all children should be incorporated into action plans. 

  

FREEDOM OF ASSOCIATION 

																																																													
31 http://www.aihmiz.org.tr/files/Zengin_Rapor_tr.pdf 
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No detailed recommendations have been offered on freedom of association as the Ministry of 
Justice stated that they would ask for the opinions of labor and professional organizations. 
However, 

Adherence to the principles of freedom of association is called for regarding the re-opening of 
institutions that were closed down on charges of “iltisak” (junction) because of the SoE. The SoE 
Commission should decide on this matter without delay and the judiciary should hold judgments 
in line with the ECtHR case law. 

The amendment introduced to the Directive of Associations on 1 October 2018 is against 
freedom of association as it asks of associations to submit information on all their members 
within 30 days to the state. It should therefore be revoked. 

The amendment introduced to the Security Clearance and Archival Research Directive on 25 
October 2018 and its instances in practice set up a pyschological barrier before individuals’ 
membership to bodies like associations, foundations and political parties. Therefore, security 
clearance investigations should be conducted in line with law as per the principle of individual 
criminal responsibility and the right to presumption of innocence.  


