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On the Decree Law with date 03.10.2016 and no. 676 on amending the Law no. 6458 on Foreigners and 
International Protection, on the amended Law no. 7070 with date 01.02.2018, 

 

Position Paper of the Refugee Rights Coordination 
on the Principle of Non-Refoulement 

 

REQUEST: We request that the amendment provisions brought into effect with the Decree Law no. 676 in 
contradiction to the letter and spirit of the Law on Foreigners and International Protection and the international 
conventions to which Turkey is a signatory to be urgently abolished from legislation and that policies towards 
eliminating the obstructions against implementing the refoulement prohibition to be developed without 
exemption, in line with the findings of the Constitutional Court.  

It was decreed in summary through the Constitutional Court decision with date 30/05/2019 that the amendments 
made through the Decree Law no. 676 to the Law on Foreigners and International Protection have violated the 
right to effective application in relation to maltreatment prohibition; and that this violation has stemmed from a 
structural issue due to the provisions amended by the Decree Law and it was further decreed for the 
circumstance to be notified to the legislative body for amendments to be made to the aforementioned Law by 
use of pilot decision procedure. (Constitutional Court, Application of Y.T., Application No: 2016/22418, Decision 
Date: 30/05/2019) 

The Law on Foreigners and International Protection with date 04.04.2013 and no. 6458 is the domestic law 
legislative enactment Turkey had come to adopt in the field of refuge – immigration within the framework of the 
international conventions to which Turkey is a signatory and fundamental human rights.  

The “Directorate General of Migration Management” established through the Law to function under the Ministry 
of Internal Affairs is an important step along the refuge system in Turkey being civilianised. The international 
protection procedure, which had been managed by the “Department of Foreigners, Borders and Refuge” prior 
to the effectuation of the Law, was transferred to the Directorate General of Migration Management that has 
civilian structure and an organisational coverage in all 81 provinces.  

The institution bearing a claim of acting in line with civilianisation and human rights based perspective is an 
important and innovation-bringing step in respect to Refugee Rights Coordination constituents and needers for 
international protection.  

Through this Law, the fundamental principles of the “International Convention on the Status of Refugees” with 
date 1951 to which Turkey is a contracting state were protected, albeit with certain lacking aspects.  

The most fundamental protection for Refugees and needers for International Protection is the “non-refoulement 
principle” that was regulated through Article 33 of the 1951 Convention. “No Contracting State shall expel or 
return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom 
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would be threatened on account of his race, religion, nationality, membership of a particular social group or 
political opinion.” 

The “non-refoulement principle” that is deemed as the foundation stone of the convention and international law 
was also included under the Law on Foreigners and International Protection and was regulated with an expanded 
scope by Article 4  through the provision; “None covered by the scope of this Law may be refouled to any territory 
where he would be subjected to torture, inhumane or defamatory punishment or treatment or where his life or 
freedom would be threatened on account of his race, religion, nationality, membership of a particular social 
group or political opinion”.  

While this principle most inclusively covers all refugees, provisional refugees and temporarily protected persons 
in our country, it also brings under protection all foreigners who would be subjected to torture, inhumane or 
defamatory punishment or treatment in the country to which he would be returned.  

In furtherance to the 1951 Convention, Turkey is also a contracting state to the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment with date 1984, and Article 3/1 of this Convention 
stipulates, “No State Party shall expel, return ("refouler") or extradite a person to another State where there are 
substantial grounds for believing that he would be in danger of being subjected to torture”. 

According to Article 1(1) of the Convention against Torture, the act of torture is defined as “any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person information or a confession, punishing him for an act he or a third person 
has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any 
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or 
with the consent or acquiescence of a public official or other person acting in an official capacity”, and further 
explained through the provision as, “It does not include pain or suffering arising only from, inherent in or incidental 
to lawful sanctions”. Refoulement of a foreigner to a country where he would be in danger of being subjected to 
torture means violation of the prohibition of torture, in addition to the prohibition of non-refoulement.  

Under the title of “Prohibition of Torture” within Article 31/7 of the United Nations International Covenant of Civil 
and Political Rights with date 1966, the provision that “Nobody may be subjected to torture, cruel, inhumane or 
humiliating treatment or punishment” was included, and Article 2/1 of the same Covenant expresses that the 
Contracting States accepted to “undertake to respect and to ensure to all individuals within its territory and 
subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as 
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other 
status”. These relevant provisions mean the acceptance of the refoulement principle.  

“Convention on Preventing and Combating Violence against Women and Domestic Violence” with date 
11.05.2011, referred to as İstanbul Convention due to having been signed in İstanbul, further specified the 
grounds for refuge in respect to international law and the principle of non-refoulement, and clearly effected the 
grounds for refuge based on not only being woman but also on gender identity & sexual orientation and affiliation 
to a certain social group and the principle of non-refoulement on such grounds.  

Article 60 – Parties shall take the necessary legislative or other measures to ensure that gender-based 
violence against women may be recognised as a form of persecution within the meaning of Article 1, A 
(2), of the 1951 Convention relating to the Status of Refugees and as a form of serious harm giving rise 
to complementary/subsidiary protection. Parties shall ensure that a gender-sensitive interpretation is 
given to each of the Convention grounds and that where it is established that the persecution feared is 
for one or more of these grounds, applicants shall be granted refugee status according to the applicable 
relevant instruments. Parties shall take the necessary legislative or other measures to develop gender-
sensitive reception procedures and support services for asylum-seekers as well as gender guidelines and 
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gender-sensitive asylum procedures, including refugee status determination and application for 
international protection. 

Article 61 – Parties shall take the necessary legislative or other measures to respect the principle of non-
refoulement in accordance with existing obligations under international law. Parties shall take the 
necessary legislative or other measures to ensure that victims of violence against women who are in need 
of protection, regardless of their status or residence, shall not be returned under any circumstances to 
any country where their life would be at risk or where they might be subjected to torture or inhuman or 
degrading treatment or punishment. 

Yet again another general convention, ECHR, regulates the prohibition of torture clearly under its Article 3 
through the provision, “No one shall be subjected to torture or to inhuman or degrading treatment or punishment.” 
Foreigners being repatriated to countries where they may be subjected to torture is a clear violation of ECHR 
Article 3. In many a ECHR decision, repatriation and later occurrences were interpreted as violations of ECHR 
Article 3.  

A wider interpretation of the principle of non-refoulement deems “refusal at the border” also as a violation of the 
principle of non-refoulement, and thus the principle of non-refoulement is assumed as a jus cogens rule in 
respect to Turkey and all contracting states through the acceptance that non-performance of refusal at the border 
is a prerequisite for access to international protection for refugees seeking domain for shelter.  

Prohibition of Refoulement under Law no. 6458 on Foreigners and International Protection  

The Law on Foreigners and International Protection Article 4 stipulates, “None covered by the scope of this Law 
may be refouled to any territory where he would be subjected to torture, inhumane or degrading punishment or 
treatment or where his life or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion.”  

Article 63 under the title of “Secondary Protection” within the scope of the Law on Foreigners and International 
Protection stipulates that the foreigner or stateless person who may not be classified as refugee or provisional 
refugee but may be sentenced to death penalty or whose death sentence will be executed, or be subjected to 
torture, inhumane or defamatory punishment or treatment, faced with significant danger due to undiscriminating 
violence acts in cases of international or country-based armed conflict circumstances in the event he is returned 
to his country of origin or country of residence, who may not benefit or is not willing to benefit due to such 
threatening circumstances from protection by his country of origin or country of residence, shall be granted 
secondary protection status. The aforementioned provision under the Law on Foreigners and International 
Protection regulates the capability to provide secondary protection status for those that do not fall under the 
categories of refugee or provisional refugee.  

Another important protection was effected in direct relation to repatriation under sentence 1/a of Article 55 of the 
Law on Foreigners and International Protection, within which it was stipulated that no extraditing decision may 
be made in regards to persons where there are substantial grounds for believing that they would be in danger 
of being subjected to torture, inhumane or defamatory punishment or treatment.  

The amendments made within our domestic legislation regulating the principle of non-refoulement in 
contradiction to international and national legal arrangements bring forth provisions that are in clear violation of 
the letter and spirit of the principle.  

Amendments Made to Domestic Legislation  

Through the Decree Law with date 03.10.2016 and no. 676 that was issued during the effective period of the 
State of Emergency, amendments were made to the Law on Foreigners and International Protection that may 
be deemed already new. Through these amendments, the letter and spirit of the law, and the principle of non-
refoulement, deemed to be a jus cogens rule in international law, were violated.  
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Through the Decree Law with date 03.10.2016 and no. 676; 

Article 35 - The expression “excluding those that fall within the scope of the second paragraph and the sentences 
(b), (d) and (k) of the first paragraph under Article 54” was added to come after the expression “in case” under 
the second paragraph of Article 53 under the Law on Foreigners and International Protection with date 4/4/2013 
and no. 6458. 

Article 36 – The following sentence was added under the first paragraph under Article 54 of the Law no. 6458, 
and the second paragraph of the same Article was amended as follows. 

k) Those considered to be affiliated with the terrorist organisations recognised by international institutions 
and organisations 

(2) In regards to persons with international protection applications or international protection status who 
are considered to fall within the scopes of sentences (b), (d) and (k) of the first paragraph of this article, 
extraditing decision may be made at any stage of the international protection processes. 

The Decree Law arrangement, which we considered to be annulled following the annulment of the state of 
emergency circumstance, was made permanent through the Law with date 01.02.2018 and no. 7070, the Law 
no. 6458 was amended by the amended provisions mentioned above.  

The aforementioned amendments mean that extraditing decision may be made in regards to those who are 
considered to fall within the scope of sentences (b), (d) and (k) of Article 54 (consideration being under the 
jurisdiction of government) at any stage of the international protection processes and that no plea of nullity may 
halt such actions.  

Sentences (b), (d) and (k) of Article 54 under the Law on Foreigners and International Protection: Extraditing 
decision is made in regards to the foreigners who are listed below:  

b) Those who are leaders, members or supporters of terrorist organisations or those who are leaders, 
members or supporters of benefit-oriented criminal organisations.  

d) Those who constitute threat to public order, public safety or public health.  

k) Those considered to be affiliated with the terrorist organisations recognised by international institutions 
and organisations. 

In practice, the sentences subjected to amendment are interpreted by the government in an arbitrary manner 
that is disproportionate with their consequences. Through these legal arrangements where even filing cases 
against such actions provides no legal benefit by itself, cases which result in extradition and may result in being 
subjected to conditions of war, death, torture, inhumane, degrading and maltreatments are occurring.  

The concept of public order and safety is interpreted in the widest possible sense, and foreigners are extradited 
without even the commencing of the judicial process in cases where acquittal of the person is to be reached 
through nol pros or exoneration despite being subject of a criminal investigation. In addition to the principle of 
non-refoulement, persons’ rights to fair trial, self-defence and acquittal are also prevented.  

As a constituents of the Refugee Rights Coordination, we declare that the amendment provisions brought into 
effect with the Law with date 01.02.2018 and no. 7070 in contradiction to the letter and spirit of the Law on 
Foreigners and International Protection and the international conventions to which Turkey is a signatory should 
be urgently abolished from the legislation. 

Preservation and implementation of the non-refoulement principle and refugee policy based on fundamental 
human rights for which Turkey is responsible of shall only be possible through initially enabling a legal protection.  

In line with the findings of the Constitutional Court through its decision with date 30.05.2019, we call for the 
legislative provisions in question that bring forth structural problems to be urgently made congruent to the 
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contracted international conventions, commitments brought through the same and the governing provisions of 
the Constitution.  

Refugee Rights Coordination 

 

REFUGEE RIGHTS COORDINATION was founded on 15 March 2010 by human rights organisations fighting 
for the internationally guaranteed rights and for the protection of persons who had to flee unrest, armed clashes 
and persecution in their homelands and became refugees. In addition to the individual activities of the 5 member 
organisations, Refugee Rights Coordination is the manifestation of the organisations’ will to conduct joint 
advocacy activities to raise public awareness and to have a positive impact on the decision-makers for the 
contribution to the policies in the field of immigration and asylum with a right-based perspective.  


